The existence of State-Owned enterprises (SOE) as one of Indonesia's legal entities, whereby the State owns part of all of the capital of the company has presented several legal issues. The BUMN Act that has become the basis for establishing State-Owned enterprises has become its own independent legal subject and separates itself from the wealth of the State and has adhered to the provisions of the Company Law Act so that the capital that is presented by the State to the corporation remains as the capital of the SOE and not form the State. However, existing legislations regarding State funds places the funds for SOE as being part of the State budget. This ambiguity in the status of BUMN Funds is not only found in legislations but also in two different constitutional court decisions that presents inconsistencies towards law enforcers. This clear distinction is crucial in the practice of law enforcement in Indonesia.
Introduction
The consideration considering that Law Number 19 the Year 2003 concerning State-Owned Enterprises, there are three important considerations relating to the existence of BUMN. These considerations are as follows: first, that BUMN is one of the agents of economic activity in the national economy based on economic democracy; secondly, that BUMN has an important role in the operation of the national economy to realize the welfare of society; third, that the implementation of the role of SOEs in the national economy to realize public welfare is not yet optimal. These considerations are philosophical and sociological considerations of the existence of BUMN itself. 1 Normatively the importance of SOEs in the national economic system is also stated in the Explanation of Law Number 19 the Year 2003 concerning State-Owned Enterprises. In Number II General stated as quoted below: "In the national economic system, SOEs play a role in producing goods and/or services needed to realize the amount of prosperity of the people. The role of BUMN is felt to be increasingly important as a pioneer and/or pioneer in business sectors that are not yet interested in private business. Also, SOEs also have a strategic role as implementing public services, balancing large private forces, and helping to develop small businesses/cooperatives. BUMN is also a significant source of state revenue in the form of various types of taxes, dividends and privatization proceeds".
The implementation of the BUMN role is realized in business activities in almost all economic sectors, such as agriculture, fisheries, plantation, forestry, manufacturing, mining, finance, post and telecommunications, transportation, electricity, industry, and trade, and construction. The explanation as quoted above, shows that there is so much hope from the legislators that SOEs need to take an important role in bringing about the welfare of the people. Also, SOEs are expected to be a pillar of pioneering activities or pioneering activities that the private sector has not yet interested in business activities that are economically unprofitable. Also, the strategic role of SOEs as a public service is an equally important hope. Another role expected based on this explanation is state revenue. The general explanation of Law Number 19 of 2003 concerning State-Owned Enterprises also mentions a number of business activity sectors that indicate the involvement of SOEs in economic activities. As one of the economic actors in the national economy, BUMN has an important meaning in realizing community welfare. In realizing public welfare, SOEs are sometimes assigned by the state to carry out public service obligations. For this reason, there are a number of SOEs assigned by the government, especially those relating to transportation, electricity, oil and gas distribution, and fertilizer supply for farmers.
Public service obligations basically and should be carried out by the government as an extension of the state in realizing public welfare. However, public service obligations are sometimes assigned by the government to SOEs. 2 The existence of State-Owned enterprises (SOE) as one of Indonesia's legal entities whereby the State owns part of all of the capital of the company has presented several legal issues. The BUMN Act that has become the basis for establishing State-Owned enterprises has become its own independent legal subject and separates itself from the wealth of the State and has adhered to the provisions of the Company Law Act so that the capital that is presented by the State to the corporation remains as the capital of the SOE and not form the State. However, existing legislations regarding State funds places the funds for SOE as being part of State budget. The status of SOE capital, whether or not they may be part of State funds must be clearly defines as it will impact law enforcers and the criminal sanctions involved in claiming for actions that have made a loss for SOE. If SOE finances are included in state finances, all actions against the law or abuse of authority, facilities or opportunities that harm SOE finances are prosecuted based on criminal provisions in the PTPK Act. And vice versa, if SOE finance is not state finance then all actions against the law that harm SOE finances are subject to the provisions of the Criminal Code and the Company Law Act. Based on the background above, the legal issue to be discussed is whether SOE finance is included in state finance?.
State finance in the State Finance Act
State finance in the State Finance Act is all rights and obligations of the state that can be valued in money, as well as everything in the form of money or in the form of goods that can be made owned by the state in connection with the implementation of these rights and obligations. 3 Based on Article 2 of the Law on State Finance, the scope of state finances referred to in the law covers:
a. The right of the State to obtain taxes, produce and release money, and make loans; b. The obligation of the State to provide a governmental service and pay the bills from a third party; c. State income; d. State expenses; e. District income; f. District expenses; g. State wealth/district wealth that is independently managed or by another party in the form of money, bonds, credit, goods, as well as other rights that can be valued as money, including wealth that is separated to state funds/district funds; h. Third party wealth that is controlled by the State in executing its governmental functions and/or public interest; i. Third party wealth that is obtained through the facilities given by the government.
The scope of state finance in Article 2 of the Law on State Finance is very broad because state finance is interpreted as the right to collect taxes, the wealth of other parties controlled by the government in the context of carrying out governmental tasks and/or public interests and the wealth of other parties obtained using facilities provided by the government. The concept of state finance in the State Finance Act which includes the wealth of other parties controlled by the government in the context of carrying out governmental duties and/or public interests and the wealth of other parties obtained by using facilities provided by the government can potentially cause conflicts between the owners of the assets controlled by the government. Control for the purpose of carrying out governmental tasks and/or public interests is not the same as ownership because the control is only related to the use of non-ownership so that the assets of other parties controlled by the government should be carried out in the framework of carrying out governmental tasks and/or public interest and other parties' assets obtained by using governmentprovided facilities is not qualified as part of state finances. The definition of state finance put forward by Jimlah Asshiddiqie is an understanding of state finance in a broad sense because the benchmarks used to determine state finance are related to state revenues and expenditures. There also exists SOE which refers to the scope of state finances in Article 2 of the Law on State Finance as assets that are separated in state/regional companies. In addition to the definition of state finance in the general provisions stipulated in Article 1 and Article 2, in the general explanation the State Finance Law explains the definition and scope of state finances namely:
"The approach used in formulating State Finance is in terms of objects, subjects, processes, and goals. In terms of objects referred to as State Finance includes all rights and obligations of the state that can be valued in money, including policies and activities in the field of fiscal, monetary and management of separated state assets, as well as everything in the form of money, or in the form of goods that can be used as property the state relates to the implementation of these rights and obligations. From the subject matter, the meaning of State Finance covers all objects as mentioned above which are owned by the state, and/or are controlled by the Central Government, Regional Governments, State/Regional Companies, and other bodies that are related to state finance. In terms of process, State Finance covers the entire set of activities related to the management of objects as mentioned above, starting from the formulation of policies and decision making to accountability. In terms of objectives, State Finance covers all policies, activities and legal relations relating to ownership and/or control of objects as mentioned above in the context of implementing state government. Such a broad sector of State Financial management can be grouped in the sub-sector of fiscal management, the sub-sector of monetary management, and the sub-sector of management of separated state assets".
Based on the general explanation of the Law on State Finance above, the formation of the Law on State Finance does have a view of control over the objects as mentioned above in the framework of the administration of the State as part of state finances. In connection with the control by the state of the wealth of other parties for the interests, it will raise a question about when the other party's wealth is removed from state finances and what are the procedures for removing it from state finances and whether the owner of the wealth has the freedom to at any time to ask for assets controlled by the state governing the government Country. In connection with the provisions on state finances in the State Finance Law, Arifin P.
Soeria Atmadja said that the legislators did not understand the difference principles between state finance, regional finance, state and regional company finance and even private finance was also regulated. 4
Geodhart elaborates that the concept of state finance is all of the legislations that has been established periodically that presents the power for the government to make expenses within a certain period and showcase the tools of payment needed for those expenses. 5 The definition of state finance proposed by Geodhart is the definition of state finance in the normative sense, stating that state finance must be in accordance with the provisions in the law. If by statutory regulations it has been determined what constitutes state revenues and expenditures, then that is state finance. State finance is one of the important aspects in the existence of a country because the state's financial condition will provide a picture of the economic, political, security and social stability of a country. Hernold Ferry Makawimbang stated two parts of the state financial mindset namely: 6 a. All of the rights and obligations of the State that can be financially values:
1. The right of the State to obtain taxes, produce and release money, and make loans;
2. The obligation of the State to provide a governmental service and pay the bills from a third party; b. Everything, whether it be in the form of money or not, that can be owned by the State in relation to executing such rights and obligations:
1. State income and expenses; 2. District income and expenses; 3. State wealth/district wealth that is independently managed or by another party in the form of money, bonds, credit, goods, as well as other rights that can be valued as money, including wealth that is separated to state funds/district funds; 4. Third party wealth that is controlled by the State in executing its governmental functions and/or public interest; 5. Third party wealth that is obtained through the facilities given by the government. to provide protection for the separated state finances. 10 State finance from the perspective of state financial protection must indeed be interpreted as state finance as referred to in the State Finance Law and the PTPK Law because the separation of state finances through equity participation in SOEs is not for the purpose of abolishing state finances but to obtain profits as a source of state revenue.
State finance based on the BPK Act is all rights and obligations of the state that can be valued in money, as well as everything in the form of money or in the form of goods that can be owned by the state in connection with the implementation of these rights and obligations. The definition of state finance in the BPK Act above simplifies the definition of state finance in the State Finance Law and the PTPK Act without removing the essential elements in the State finances that are of a value that can be measured in money. Basically, state finance is the country's rights and obligations that have economic value. According to M. Ichwan, state finance is a quantitative plan of activities (with figures included in the amount of currency), which will be carried out for the future, usually in the coming year. 11 M. Ichwan's definition of state finances put forward more to the understanding of the State Budget (APBN) so that it does not cover state finances as a whole. The APBN does not contain the entire state assets because the APBN only contains the annual state revenue and expenditure plan. If the state finances are only interpreted by the State Budget, then regional finances are not part of the state finances. Thus, the notion of state finance put forward by M. Ichwan is less precise because it narrows the meaning of state finance. a. From the its object, what is meant by state finance includes all rights and obligations of the state that can be valued in money including policies and activities in the field of fiscal, monetary and management of separated state assets as well as everything in the form of money or in the form of goods that can be made the property of the state in relation to the exercise of these rights and obligations; b. From its subject, what is meant by state finance is to include all objects as mentioned above are owned by the state, and/or controlled by the central government, regional governments, state/regional companies and other bodies related to state finance; c. From its process, state finance covers the entire set of activities related to object management as mentioned above starting from policy formulation and decision making to accountability; d. In terms of objectives, state finance covers all policies, activities and legal relations relating to ownership and/or control of objects as mentioned above in the context of administering state government.
Based on the definition of state finance in the narrow and broad sense above, state finance is all rights and obligations of the state that can be valued in money based on the right to collect, hold or control by the central government, so that in the event of SOE losses, SOE organs have the potential to be charged and prosecuted for corruption as referred to in Articles 2 and 3 of the PTPK Law .
To equate SOE finances as state finances will have implications for impeded SOE business management activities. 19 The threat of criminal charges for corruptive acts of the organs of SOE has hindered SOE from taking creative action the development is a concern that the Constitutional Court will lose the trust of the people (who really hate corruption) because it is considered not to support efforts to prevent and eradicate corruption. Regardless of the reason for the Constitutional Court to make two different decisions, these Constitutional Court's decision has been used as a Act stipulates that an SOE is a business entity whose entire or most of its capital is owned by the state through direct participation from separated state assets. SOEs whose shares are partly owned by the private sector will cause legal problems if The existence of constitutional court decision number 77/PUU-IX/2011 aligns with the provisions within the SOE Act because the management of SOE funds must be differentiated from the management of State funds. There is a fundamental difference in the management of state finances and SOE finances, namely in managing state finances if there is a loss of state finances, it is almost certain the loss of the State is due to criminal acts of corruption while SOE financial losses are not always due to errors from the Directors or other SOE organs because in SOE activities there is a business risk which is very likely to be a loss for SOEs in every business transaction conducted. If SOE finances are equated with State finance, innovation in developing SOEs to achieve the goals of establishing or forming SOEs is very difficult to achieve because there are concerns for SOE organs over the threat of criminal sanctions for corruption. SOEs are obliged to innovate in their business activities because SOEs will compete with the private sector in which every business actor will always create innovations for business development. This is the main reason why equating SOE finances with SOE finances will hamper the development of SOEs.
In order to maintain their existence and competitiveness with the private sector. SOEs are obliged to make innovations to develop business activities, but there is no guarantee that innovations will always bring benefits or cause minimal harm to SOEs. The demand to innovate in the shadow of the threat of criminal sanctions on corruption is an unfair condition for SOE organs. The State should provide legal protection for organs of SOEs in creating business innovations by maintaining healthy company management as a guarantee of good management of State wealth that is separated and can be held accountable. These healthy corporate principles are asserted in the explanation to Article 5 paragraph (2) of the SOE Act that determines directions of SOE organs that is delegated to conduct management under a certain set of rules which applies to SOE and holds near the application of the principles of good corporate governance, which are the following: a. Transparency namely openness in carrying out the decision making process and openness in disclosing discussion materials and relevant information about the company; b. Independence which are the conditions where the company is professionally managed without conflict of interest and influence/pressure from any party that is not in accordance with the laws and regulations and healthy corporate principles; c. Accountability which is exempted by clear functions, clear execution and accountability of the organs as to result is effective management; d. Responsibility namely compliance in company management with the laws and regulations and healthy corporate principles; e. Fairness, namely compliance in the management of the company with existing laws and regulations and healthy corporate principles. 23 finance is not State finance. SOE finance rather than state finance will rule out the existence of Article 50 of the State Treasury Law so that it can be used as a basis for convicting SOEs in corruption.
Conclusion
Based on the discussion above, SOE finance is not State finance as there exists a separation of wealth and establishment from the capital of a certain company (SOE), which brings forth the legal consequence whereby the founder of an SOE does not have the right over the wealth that has been handed over as the wealth of the SOE. State funds within SOE does not originate from the wealth that is separated from the SOE, but exists from the shares and rights to obtain part of an 
